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-

IN FPM CHAPTER FPMLTR. NO. 792- 7

RETAIN UNTIL SUPERSEDED.

UNITED STATES CIVIL SERVICE COMMISSION

FEDERAL PERSONNEL MANUAL SYSTEM
LETTER

ILLEGIB

Washington, D.C. 20415

SUBJECT: Federal Civilian Employee Alcoholism and Drug Abuse Program

Heads of Departments and Independent E'stablishments:

1.

2,

3.

CSC CODE 792 - Health Program

Public Law 92-255 approved March 21, 1972, provides that the
Civil Service Commission shall be responsible for developing
and maintaining, in cooperation with the Director of the
President's Special Action Office for Drug Abuse Prevention
and with other Federal agencies and departments, approprisate
prevention, treatment, and rehabilitation programs and services

for .drug abuse among civilian employees.

In furtherance of their responsibilities under Public Law 92-255,
the Special Action Office has issued regulations, 38 Federal
Register 33744 (December 6, 1973), interpreting section 408 of
that statute, "Confidentiality of patient records." The provi-
sions of section 408 and the interpreting regulations are an
integral part of the Federal Civilian Employee Drug Abuse Program;
a copy of the regulations is attached.

Prior to developing this instruction, CSC Bulletin No. 792-8 of
October 5, 1972, asked for the benefit of agency thinking and
experience in the drug area. The responses received were con-
sidered in forming policy and program direction,

This instruction supplements and amends FPM Letter No. 792-4 of
July 7, 1971, Subject:  Federal Civilian Employee Alcoholism
Programs.

By November 1, 1974, the head of each department and agency with
Federal civilian employees shall, after appropriate consultation
with labor organizations, supplement or amend their Federal
Civilian Employee Alcoholism Program instruction, in accordance
with the attachments. Provisions of the revised policy statement
shall be made available to all employees,

Regional Office or Bureau of Retirement, Insurance, and Occupational
INQUIRIES: Health, Occupational Health Division, 63-27672 or Code 101, ext, 27672

-

DISTRIBUTION: rPM
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A copy of departmental and agency headquarters level instructions
implementing this instruction should be forwarded to the Bureau of
Retirement, Insurance, and Occupational Health by November 8, 1974,

Bernard Rosen
Executive Director

By direction of the Commission-

Attachments
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I. Background

Section 413 of Public Law 92-255 reads in part as follows:

"(a) The Civil Service Commission shall be
responsible for developing and maintaining,
in cooperation with the Director and with
other Federal agencies and departments, .
appropriate prevention, treatment, and rehabillta-
tion programs and services for drug abuse among
Federal civilian employees., Such policies and
services shall make optimal use of existing
governmental facilities, services, and skills,
* * *
"(c)(1) No person may be denied or deprived of
Federal civilian employment or a Federal pro-
fessional or other license or right solely on
the ground of prior drug abuse,

"(2) This subsection shall not apply to employment
(A) in the Central Intelligence Agency, the

Federal Bureau of Investigation, the National
Security Agency, or any other department or agency
of the Federal Government designated for purposes
of national security by the President, or (B) in
any position in any department or agency of the
Federal Government, not referred to in clause (A),
which position is determined pursuant to regulations
prescribed by the head of such department or agency
to be a sensitive position,

"(d) This section shall not be construed to prohibit
the dismissal from employment of a Federal civilian
employee who cannot properly function in employment."

Section 408 of Public Law 92-255 is an integral part of the Federal
Civilian Employee Drug Abuse Program:

"(a) Records of the identity, diagnosis, prognosis,
or treatment of any patient which are maintained in
connection with the performance of any drug abuse
prevention function authorized or assisted under any
provision of this Act or any Act amended by this Act
shall be confidential and may be disclosed only for
the purposes and under the circumstances expressly
authorized under subsection (b) of this section.
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"(b)(1) If the patient, with respect to whom any
given record referred to in subsection (a) of this
section is maintalned gives his written consent,
the content of such record may be disclosed
(A) to medical personnel for the purpose of diag-
nosis or treatment of the patient, and (B) to govern-
mental personnel for the purpose of obtaining benefits
to which the patient is entitled,
(2) 1LIf the patient, with respect to whom any given
record referred to in subsection (a) of this section
is maintained, does not give his written consent,
the content of such record may be disclosed as follows:
(A) To medical personnel to the extent necessary to
meet a bona fide medical emergency,
(B) To qualified personnel for the purpose of conduc-
ting scientific research, management or financial
audits, or program evaluation, but such personnel
may not identify, directly or indirectly, any indi-
vidual patient in any report of such research, audit,
or evaluation, or otherwise disclose patient identities
in any manner,
(C) 1If authorized by an appropriate order of a court
of competent jurisdiction granted after application
showing good cause therefor, 1In assessing good
cause the court shall weigh the public interest
and the need for disclosure against the injury to
the patient, to the physician-patient relationship,
and to the treatment services, Upon the granting of
such order, the court, in determining the extent to
which any disclosure of all or any part of any
record is necessary, shall impose appropriate safe-
guards against unauthorized disclosure,

"(c) Except as authorized by a court order granted under
subsection (b)(2)(C) of this section, no record referred to
in subsection (a) may be used to initiate or substantiate
any criminal charges against a patient or to conduct any
investigation of a patient, '

"(d) The prohibitions of this section continue to apply

to records concerning any individual who has been a patient,
irrespective of whether or when he ceases to be a patient,

Approve‘d For Release 2004/05/05 : CIA-RDP78-90052R000100080060-4
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"(e) Except as authorized under subsection (b) of
this section, any person who discloses the contents
of any record referred to in subsection (a) shall be
fined not more than $500 in the case of a first
offense, and not more than $5,000 in the case of each
subsequent offense.” R o

I1. Purpose

This issuance supplements and amends FPM Letter No. 792-4 of

July 7, 1971, Subject: Federal Civilian Employee Alcoholism

Programs, and transmits to the heads of department and agencies

the guidelines for implementation of Public Law 92-255, and the
interpreting regulations issued by the Special Action Office for

Drug Abuse Prevention, in 38 Federal Register 33744 (December 6, 1973).

IIT. Implementation

By November 1, 1974 all agencies with Federal civilian employees
shall supplement or amend their Federal Civilian Employee Alcoholism
Program instructions in accordance with these guidelines.

IVv. Policy

As an employer, the Federal government is concerped yilh.the N
_accomplishment. of agency missions and the requisite need to maintain h/L
employee productivity. When an employee's use of drugs interferes

with the efficient and safe performance of his assigned duties,

reduces his dependability or reflects discredit on the agency, Federal

managers should take the action indicated in FPM Letter No. 792-4 of

July 7, 1971. When Federal managers have good reason to believe that

an employee's drug abuse problem also involves criminal conduct

directed toward or potentially harmful to the person or property of

others, an obligation may arise to report the facts known to law

enforcement authorities. Such reports should be made through a

management level at which the exercise of discretion is normally

expected, and through which reports of other types of criminal

activity are generally made.

V. Definition of the Drug Problem

A. Congress made the following findings in Section 101 of Public
Law 92-255:

1. "Drug abuse is rapidly increasing in the United States and now
afflicts urban, suburban and rural areas of the Nation.

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4
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"Drug abuse seriously impairs individual, as well as societal
health and well-being:

“Drug abuse, especially heroin addiction, substantially con-
tributes to crime.

"The adverse impact of drug abuse_inflicts increasing pain and
hardship on individuals, families, and communities and undermines
our institutions. '

"Too little is known about drug abuse, especially the causes,
and ways to treat and prevent drug abuse.

WThe success of Federal drug abuse programs and activities requires
a recognition that education, treatment, rehabilitation, research,
training, and law enforcement efforts are interrelated.

"The effectiveness of efforts by State and local governments and
by the Federal Government to control and treat drug abuse in the
United States has been hampered by a lack of coordination among
the States, between States and localities, among the Federal
Government, States and localities, and throughout the Federal
establishment.

"Control of drug abuse requires the development of a comprehensive,
coordinated long-term Federal strategy that encompasses both
effective law enforcement against illegal drug traffic and effec-
tive health programs to rehabilitate victims of drug abuse.

"The increasing rate of drug abuse constitutes a serious and
continuing threat to national health and welfare, requiring

an immediate and effective response on the part of the Federal
Government."

Definitions

For the purposes of administering the Federal Civilian Employee Alcoholism
and Drug Abuse Program, the following definitions supplement those
provided in FPM Letter No. 792-4, and Section 1401.01 of the attached
regulations:

Drug Abuse -- A health problem charnggEQqu“pyhthehgse“gg
a drug in a manner_or to a degree which interferes with,

the individual's health, interpersonal relations, ecomomic

‘functioning, or societal standing.

Methadone -- A synthetic narcotic which is orally administered
under medical supervision to a heroin addict to control

withdrawal symptoms caused by abstinence from heroin, or to

‘medically maintain him in a sufficently stabilized condition

to permit socially functional behavior.

W R R G AR A T AR 2 S e -

-

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4

s L ML SNSRI T S s



(3 )

Attachnepf (4) FOFER melbise™b04183/03 :Gh-RDP78-00052R000100080060-4

Sensitive positions -- Only those which are designated as
"critical-sensitive" in FPM Chapter 732,

Vi, Program Guidelines

A.

Program Support and Endorsement‘

The philosophy and requirements of FPM Letter No, 792-4 of July 7, 1971,
apply to the combined alcoholism - drug abuse program,

B.

Policy Statements

Agencies shall issue policy statements which include the following
declarations: ‘

1.

2,

3.

5.

That the agency recognizes drug abuse as a treatable health

problem,

That for purposes of the policy, drug abuse is defined as a
health problem in which the employee's job performance is
impaired as a direct consequence of the use of drugs,

That employees with a drug abuse problem will receive the
same careful consideration and offer of assistance that are
presently extended to employees having any other illness or
health problem. - o

That, however, the agency does not condone employee drug activity
which is contrary to law, When management has good reason to

believe criminal conduct is directed towards or potentially harmful
to the person or property of others, management's first obligation

is to those persons or properties, and then to the employee involved.

That no employee will have his job security or promotion opportuni-
ties jeopardized by his request to designated personnel for
counseling and referral assistance, except as limited by

Section 413(c)(2) of Public Law 92-255 relating to sensitive
positions,

That the confidential nature of medical/counseling records of

.employees with drug abuse problems will be preserved in accordance

with Section 408 of Public Law 92-255 and the implementing
regulations,

That sick leave will be granted for the purpose qémgggagggpt

or rehabilitation as with any other health bréﬁigm.

That employees who suspect they may have a drug abuse problem,
even in the early stages, are encouraged to voluntarily seek
counseling and information on a confidential basis by contacting
the individual(s) designated to provide such services.

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100980060-4
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C. Relationships with Labor Orpanizations

Thevphilosophy and requirements of FPM Letter No. 792-4 of July 7,
1971, apply to the combined alcoholism - drug abuse program.

D. Program Direction

The philosophy, functions, and requirements of FPM Letter No. 792-4
of July 7, 1971, apply to the combined alcoholism - drug abuse program.

E. Role of the Personnel Office’

The philosophy, functions, and requirements of FPM Letter No. 792-4
of July 7, 1971, apply to the combined alcoholism - drug abuse program.

F. Community Resources

The philosophy, functions, and requirements of FPM Letter No. 792-4
of July 7, 1971, apply to the combined alcoholism - drug abuse program.

G. Role of the Supervisor

The following replaces Section VI-G of FPM Letter No. 792-4, on the
"Role of the Supervisor."

1. Key Role of the Supervisor

Legitimately, supervisors have fairly explicit expectations of their
enployees in Eérns of job perIStuance and BehAVIOr,  When employees-
«ﬁgikwggmggigiilwgbggg‘gﬁpgqgations, supervisors have both the right
and the duty to confront them with the deficiencies, and to provide
them with OhDQgtunigiegxﬁQ correct the probiems, regégglgggndfftﬁéi?
Lenesis. . Dealing with poor. performapce is g basic supervisory .
responsibility, Early 1ntﬁ:v§gtigg%wil;,geng;allywpemmqg;ﬂhglpful
in.returning employees.fe.productivity. When alcohol or drug prob lems
are underlying factors in poor performance, timely intervention may
also lead to early, even life”;w§gyipgwiQen;1ficatiggwanq&QEEaEmgnt

of the health problem.

In summary, supervisors should:

a. _Be alert, through continuing obervation, to changes in

the work.and/or behavior of assigned employees.

540-537 O - 74 - 2 mn -
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b. Document specific instances where an employee's work per-

i formance, behavior or attendance failg to mget m1n1mum
; standards ox where the employee's pattern of performance

appears_to be deterjorating,..

L

c. Advise medical and/or counseling staff of the employee’s

K Supervisors, must be able to describe behavior to the«»
sounseling staff but should not attempt to dlagnose or
draw conclusjons, This is a med1ca1 ‘and/or counseling
responsibility. '

d. Conduct an interview with the employee focusing on poor
work performance and inform the ‘employee of available
counseling services in the event poor performance is caused
by any personal or health _problem. ‘

e. If the employee refuses help, and performance continues to
be unsatisfactory, PtOVlde a firm choice betweéen accepting
agency assistance through counseIing or professional ' '

i diagnosis of his probleém;and™ coopef&tion in treatment if

e 1nd;§§£ﬁd*¢9x«ﬁccept1ng consequences provided for unsatis-

L factory performance.

. Supervisors should not discuss the possibilitv of a drug or alcohol
' problem with an employee, except:

a. When an employee does not appear to be in full control of
his faculties.

In such an instance, the supervisor should immediately inquire about

his physical condition but should be aware that appearance symptoms
usually related to alcohol or drug use can apply to other health

problems as well. Information on such cases should be relayed to the
medical staff and the employee should be referred to the medical department
for diagnosis and emergency treatment. Where indicated, the employee
should be further referred to a private physician or community health
services. In the event such cases ultimately are determined to have
stemmed from abuse of alcohol or drugs, supervisors should discuss the
facts of the situation with the employee and refer him for counseling.

| b. When an emplovee is apparently involved in illegal activities '
i related to drugs.

Consistent with the policy expressed in Section IV of this instruction,
the following steps are appropriate:

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4
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(1) When management has good reason to believe an
employee has engaged in criminal conduct directed
exclusively toward himself, supervisors shall inform
the employee of the facts known, similarly apprise
the counselor, and refer the employee for counseling.
Supervisors should be careful not to elicit or enter-
tain from the employee any specificity or detail as
to the nature of any illegal activity or conduct
involved.

(2) When management has good reason to believe an
employee is involved in criminal conduct directed
toward or potentially harmful to the person or
property of others--such as selling drugs or stealing
to support a drug habit--supervisors have an obligation
first to these persons or properties, and then to

the employee. They may therefore first report

the facts known to law enforcement authorities;

such reports should be made through a management
level at which the exercise of discretion is

normally expected, and through which reports of

other types of criminal activity are generally made.
Subsequently, supervisors should take the action
indicated in (1) above, first insuring that this
action will not interfere with the efforts of law
enforcement authorities.

In summary, agency managers should be made aware that Public Law 92-255
requires agencies to maintain treatment and rehabilitation programs; it
does not charge agencies or their personnel with any responsibility for
seeking out information on illegal employee activities for the purpose

of reporting it to law enforcement authorities. Neither, however, does
the statute justify supervisory failure or, indeed, failure of any Fed-
eral employee to report such activity to responsible authorities, when

it is directed against or potentially harmful to the person or property
of others.

2. Development of Supervisors

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply tothe combined alcoholism - drug abuse program.

H. Role of the Medical Department

1. Emergencies

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply tothe combined alcoholism - drug abuse program.

-

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4
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2, Counseling

As indicated in FPM Letter No. 792-4, appropriate counseling must be available
from medical personnel as well as the personnel designated under this
program to perform such a function,- : ’

a. Confidentiality

Section 408 of Public Law 92-255 and the attached implementing regulations
provide specific requirements for maintaining the confidentiality of patient
information. All persons performing a drug abuse prevention function (as
defined in the attached regulations) are subject to these provisions, and
subject to the stated penalities for violating them. All personnel designated
or expected to perform a drug abuse prevention function should be made
thoroughly familiar with Section 408 and the attached regulations, and the
importance of adhering to them should be impressed upon them.

In addition, any other agency-appointed counselor (regardless of his area
of program responsibility), who provides counseling to the employee in
regard to drug abuse is, performing a drug abuse prevention function.

Such persons, who are not designated by their agencies to perform drug
abuse prevention functions, should not continue such drug counseling; they
are nevertheless bound by the above-referenced confidentiality requirements.

Thus, if a counselor in another program - - such as Equal Employment
Opportunity or Selective Placement - - is advised by an employee of his
drug problem, that counselor should:

(1) immediately refer the employee to designated personnel
for counseling regarding his drug problem,

(2) adhere to the above-referenced confidentiality
requirements, which include protection of even the
employee?s identity, &dnd '

(3) release drug-related information on the
employee only upon his written permission and only
in accordance with the provisions of the law and
regulations.,

Agencies should impress upon all counseling personnel their
responsibilities under this section, and inform them of the

penalties under the law for violation.

(b) Discussion of illegal activities

Counseling persons who have drug problems may sometimes involve
discussion of their illegal activities. Personnel performing a

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4
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drug abuse prevention function shall not disclose such infor-
mation to law enforcement authorities, and should not seek to
elicit information relating to crimes or criminal conduct from
their clients. ‘ : ‘

However, no counselor is bound to accept as avclientvan individual
who persists in discussing illegal activities, Therefore, if
information is disclosed on: :

(1) Planned illegal activity against others, or

(2) Specificity and detail of past illegal activity against
others

Ehe counselor should consult legal counsel, where available,
regarding his duty/responsibility, and should advise the employee
that continued disclosure will result in termination of counseling
services. Should termination of services occur, the counselor
shall, if the employee was referred by management, advise management
of the termination of services. .

Relationship to Disciplinary Actions

The philosophy and requirements of FPM Letter No. 792-4 of July 7,
1971, apply to the combined alcoholism-drug abuse program. How-
ever, the attached regulations must also be adhered to; specifically,
in a disciplinary situation, they permit a drug abuse prevention
function to release information on an employee only in summary form
and only with the employee's written consent,

Records and Reports

1. Maintenance of Records on Individuals

a. General Rules

FPM Letter No. 792-4 provides that medical records of employees with
drinking problems be accorded the same confidentiality as all other
medical records.

However, the use, maintenance and disclosure of medical/counseling
records, which include information on drug abuse, are governed by the
requirements of the previously referenced law and regulations.

b. Fitness-for-duty and pre-employment examinations

Public Law 79-658 of August 1946, (now codified in 5 U.s.C. 7901)
and Bureau of the Budget Circular A-72 of June 1965, establish the
policy that the health fitness of Federal employees for efficient
performance of their assigned work is an important element in a

Approved For Release 2004/05/95 : CIA-RDP78-00052R000100080060-4 -
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progressive personnel management system and in effective administration
of Federal programs. Pre-employment and fitness-for-duty examinations
are two mechanisms available to management for ensuring the health fitness
of employees. The conducting of such examinations and subsequent release of
information are not subject to the requirements of either Public Law 92-255
or the previously cited regulations; any drug related information developed
in these two examinations will be accorded the same confidentiality provided
under existing guidelines for other information developed in these types of
examinations.

IX. Use of Sick Leave

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply to the combined alcoholism-drug abuse program.

X. Expenses of Rehabilitation

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply to the combined alcoholism-drug abuse program.

XI. Eligibility for Disability Retirement

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply to the combined alcoholism-drug abuse program.

X1I. Employment Considerations

The philosophy and requirements of FPM Letter No. 792-4 of July 7, 1971,
apply to the combined alcoholism-drug abuse program.

Approved For Release 2004/05/05 : CIA-RDP78-00052R000100080060-4
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“ment of P.L. 92-255. Therefore, provi-

Title 21—Food and Drugs

CHAP;rER 1II—SPECIAL ACTiON OFFICE
FOR DRUG ABUSE PREVENTION

PART 1401-—CONFIDENTIALITY OF DRUG
ABUSE PATIENT RECORDS

In the F'EpERAL REGISTER of November
17, 1872 (Vol. 37, No. 223, pages 24636
24639), & new Part 401 was added to
Title 21 of the Code of Federal Regula-
tions entitled “Confidentiality of Drug
Abuse Patient Records.” (37 CFR 401),
This part was promulgated as an inter-
pretative regulation to deal comprehen-
sively with both substantive and proce-
dural problems which had arisen under
section 408 of Public Law 92-256 (21
U.8.C. 1175), the Drug Abuse Office and
Treatment Act of 1972,

By order published in the FPeberaL
REGISTER on September 24, 1873 (38 FR
26111}, Part 401, Chapter III of Title 21
of the Code of Federal Regulations was
redesignated as Part 1401, Chepter ITT
of Title 21 and §§ 401.01 through 401.73
therein were redeslgnated as 1401.01 to
1401.73, respectively, Accordingly, all
references and changes hereln relate to
the numbered sections as redesignated
rather than the numbered sections as
originally published,

To provide information necessary to
ald the Director of the Special Action
Office for Drug Abuse Prevention in de-
termining whether this regulation

' should be amended, revoked, or reissued,
_interested persons were invited to submit

written data, views, and arguments, Nu-
merous comments, suggestions, and ree-
ommendations were recelved from pro-
fesslonal and other organizations and
individuals as well as known authorities
in the field of drug abuse treatment and
rehabilitation. Without exception, the
coniments supported the underlying
policy of protecting the privacy of pa-
tients in federally authorized or sup-
ported drug abuse prevention programs
as a necessary step in reducing the incl-
dence of drug abuse in our soclety.

The Special Action Office has given
serious consideration to all of the com-
ments, suggestions, and recommenda-
tions. Many of them could not be adop-
ted without changes in section 408 of
the act. Several were based on a miscon-
struction of the regulations and red
quired no changes. Others raised ques-
tions regarding certain sections of the
regulation which required clarification or
changes. The Director has determined
that all of the amendments, which are
hereinafter set forth, are necessary or
desirable in furtherance of the Govern-
ment's policy of securing the privacy of
patient records as an important part of
its program of minimizing the adverse
social consequences of drug abuse.

A summary review of the comments
and recommendations and the action
teken with respect to eachi are set forth
below, followed by the full text of the
regulation as revised.

1. Definilion of drug abuse prevention
function. Through inadvertence, the de-
finition of “drug abuse prevention funec-
tion authorized or assisted under provi-

sions of the act or any act amended by
the act” as appearing in § 1401.01 of the
regulations, embraced only those pro-
grams which (1) are conducted by an
agency or department of the United
States Government or (2) are conducted
by virtue of a license, permit, or other
authorization from any such agency or
department. It was intended that this
definition also should include any drug
abuse prevention functior which Is sup-
ported by any agency or department of
the United States pursuant to Federal
law. Section 1401.01 Is so amended.

2. Dejinition of medical personnel.

Under §1401.01(g) the definition of

“medical personnel” includes physicians, .

nurses, psychologists, counsellors, and
supporting clerical and technical per-
sonnel. A recommendation has been
made that this definition be clarified
with respect to social workers and staff
members in tralning positions. Section
1401.01(g) has been amended to make it
clear that these persons are included in
the definition, as well as to expliclly in-
clude financlal and administrative per-
sonnel such as those processing Insur-
ance claims directly related to treatment.

3. Definitlon of records. Section 408(a)
provides that: “Records of the identity,
diagnosis, * * *” are to be kept confi-
dentlal. The comment has been made
that this section doesnot refer to “com-
munications” end the question has been
raised as to whether communications
and other types of information were in-
tended to be protected agalnst unau~
thorized disclosures. While it is true that
section 408 does not refer to “communi-
catlons,” it is obvious that the policy of
the section would be defeated if drug
treatment personnel were allowed to dis-
close communications or other unre-
corded informatlon recelved from the
patient, whether or not they were per-
mitted to disclose the records based upon
such communications, Any other inter-
pretation would defeat the principal ob-
Jectlve of section 408 in attempting to
encourage drug addicts to volunteer in a
drug treatment program. We have con-

strued section 408 as applying not only to

“records™ but also to all communications
and other information relating to the
patient’s identity, diagnosis, prognosis, or
treatment In & federally authorized or

" supported drug abuse prevention activity.
. Therefore,

i information would be
treated as confidential if recorded, it
should recelve the same protection if not
recorded. Paragraph (h) of § 1401.01 has
been added to express this interpretation.

4. Applicability prior to March 1, 1972.
An inquiry has been received as to
whether section 408 applies to records in
existence prior to the publication of the
regulations or the enactment of the sta-
tute. Section 408 of P.L. §2-255 applies to

records “malntained in connection with-

the performance of any drug abuse pre-
vention function authorized or assisted
under any provision of this act or any
act amended by this act.” This Is imple-
mented by § 1401.02 which makes sec™
tion 408 applicable to records made on or
after March 21, 1972, the date of enact~

£

sions of section 408 would apply to any
records of a patlent generated after
March 21, 1972, Also, they would apply
to all records of a patient generated prior
t0 March 21,+1972, provided he was an
active participant in a treatment pro-
gram on that date and such participa~
tion represented a single continuous pro-
gram, Therefore, the record of a patient
actively participating In a federally au-
thorized or supported drug abuse pre-
vention program on March 21, 1972,
should be considered as confidential in
its entirety even though part of it was
generated iImmediately prior to that date.
Section 1401.02(a) of the regulations is
amended to elarify this point.

5. Disclosure to governmental person-
nel for purposes of obiaining benefits.
Section 1401.23 provides for disclosure
with the patient’s consent for the pur-
pose of obtaining public benefits. A rec-
ommendation has been made that limita~
tions should be set upon the nature and
extent of the information legitimately
needed to qualify for benefits. In effect,
the patient already has the right to limit
the extent of disclosure for purposes of
obtaining these benefits. Section 1401.08
limits disclosnre to information neces-
sary In the light of the need or purpose
for the disclosure and under § 1461.21,
the patient in granting consent, must
specify the type of information to be dis-
closed. In view of the restrictions In these
two sections, no further limitations are
deemed necessary in § 1401.283.

8. Disclosure in connection with judicial
or administrative proceedings. Section
408(b) (1) (BY permits a patient to con-
sent to disclosure to governmental per-
sonnel for the purpose of obtaining bene-
fits to which the patient is entitled.
Numerous gquestions have been raised
concerning the authority of a patient to
consent to a disclosure in a judicial or
administrative proceeding which Involves
an Issue relating to s patient’s claim,
benefit, or a right to which the patient
i1s entitled. Under § 1401.24, simllar dis-~
closures are authorized In connection
with parole, probation, or suspension of
prosecution. To clarify this question, a
new paragraph (d) has been added to
$1401.23. This section provides that
whenever a patient is entitled to any
claim or other benefit which iIs an issue
in any judiclal or administrative pro-
ceeding and some part or all of his drug
abuse record is relevant to, and necessary
in support of, such clalm or benefit, such
patient may consent to disclosure of his
record to the extent needed to support
such claim or other benefit. When any
such disclosure is authorized, the court,
administrative tribunal, or other govern-
mental body or officlal should be alerted
as to the need to maintain confidentiality
and to avoid, to the extent practicable,
any further disclosure of the record or
the patient's identification. _

7. Evaluation of employment data for
purposes of rehabilitation. Section 408(b)
{1)(B) of Public Law 92-255 (21 U.B.C.
1175(b) (1) (B)) permits disclosure with
the patlent’s consent “to government
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benefits to which the patient is entitled.”
Section 101 of the Act contalns an ex-
press finding that the success of Federal
drug abuse programs and activitles re-
quires a recognition that education,
treatment, and rehabilitation are Inter-
related. Section 103(b) defines *“drug
abuse prevention function” as any pro-
gram relating fo education, training,
treatment, rehabllitation or research and
includes “any such function even when
performed by an organization whose pri-
mary mission is In the field of drug trafiic
prevention functions or is unrelated to
drugs.” The Director of the Special
Action ©Office has determined that em-
ployers, employment agencles and em-

ployment services which have demon-’

strated their willingness to assist in the
employment of persons who are present
or past patients in a drug abuse treat-
ment or rehabilitation program are per-
forming an essential drug abuse preven~
tion function. Section 1401.26 now pro-
vides that an evaluation of patient’s
progress or status in a treatment program

may be furnished to an employer but only

after the patient has been employed or
has been accepted for employment. This
section i5 now revised to permit limited
disclosures to employers and employment
agencies and services which have agreed
to assist such patients, both present and
past, in obtalning gainful employment.
Disclosure Is permitted only with the
patient’s consent and is Imited to an
evaluation of such patient’s status or
progress in treatment or rehabilitation
program. BSectlon 1401.26 15 amended
sccordingly.

8. Consent of a minor patient o dis-
close to parents. Two questions have been
ralsed concerning the disclosure of the
records of a minor patient to his parents.
The first question concerns the authority
for such disclosure. The second question
inquires as to whether a minor patient
is authorized to give consent. The answer
to the first question 1g set forth in
§ 1401.26(b) of the regulations. This sec-
tion provides that information in the
nal of a general evaluation of a pa-
tient's present or past status in a treat-~
ment program may be furnished to mem-
bers of the patient’s family if, in the
judgement of a qualified physician or
counsellor, such information would be
helpful in the treatment or rehabilita-
tion of the patient and the patient makes
a written request that such information
be furnished. It should be noted that this
provision is Hmited to the disclosure of
a mere evaluation of the patient’s status
or progress in a treatment program and
also can only be done if requested by the
minor. o

Regarding the second question,
whether a minor would have authority to
consent to disclosure where otherwise
permitted, the answer to this question
would depend upon local law in view of
the fact that section 408 establishes no
specific rule on the question. Of course,
if the minor is considered incompetent
under local law, consent can then be
rendered by a guardian or conservator or

tive as provided in § 1401.04. However,
this would apply only in cases where dis-
closure is otherwise authorized with pa-
tient’s consent under section 408 or the
regulations.

Netther of these comments require any
change In the regulations since they have
been dealt with already to the extent
permissible under law. Therefore, no re-
visions are consldered necessary.

9. Health and other insurance claims.
There have been numerous Instances in
which patients, or former patients In &
drug abuse prevention program, have en=
countered difficulty in supporting their
claims for reimbursement or payment
under health or other insurance arrange-
ments or programs under which they are
beneficlaries. A major cause of this dif-
ficulty is attributable to the reluctance of
drug abuse programs to disclose the nec-
essary information from the patient's
record to support the claim notwith-
standing the fact that any such pay-
ment or reimbursement s directly re-
lated to the patient’s treatment, which
is part of the definitlon of “drug abuse
prevention function” in sectlon 103(b)
of Public Law 92-255, Therefore, in order
to clarify the law governing records per-
talning to such claims, a new § 1401.27
has been added specifically authorizing
8 limited disclosure of information in &
patient’s record with_his consent to the
extent necessary to support & claim for
payment or relmbursement under a
health -or other insurance. program for
the bencfit of the patient and under cir-
cumstances iIn which such clalm is re-
lated to the performance of a drug abuse
prevention function, ie., treatment or
rehabilitation. .

10. Disclosure to & registry. Section
1401.43 of the regulations permits dis-
closure among programs and to a registry
serving such programs. It has been sug-
gested that the regulations should spell
out the extent of supervision necessary
for the maintenance of a registry. Other-
wise, it has been argued, the potentisl
for ebuse of a centralized listing of per-
sons 50 closely affiliated with iiliclt be-
havior could undermine the basic policy
of confidentiality in section 408. Section
1401.43 is intended to permit the opera-
tion of & central Intake facility to prevent
simultaneous registration in more than
one methadone program and to assure
that potential patients are made aware
of vacancies in any participating pro-
grams. Such a registry is simply an ex-
tension of the treatment program and
since the registry 1s prohibited from
making any disclosure except as author-
ized under section 408 and the regula-
tions, there 1s adequate protection of the
privacy of patients against unauthorized
disclosures. Moreover, the information
which can be collected or retained by
such a registry is strictly limited to that
which is necessary to the performance of
its functions. Therefore, the Special Ac-
tion Office deems it unnecessary to spec~
ify additional limitations at this time.

11. Research, audits and program eval-
uations. Referring to the fact that sec-

P
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without' the consent of the patient to
“qualified personnel” for the purpose of

conducting scientific research, manage-

ment or financial audits or program eval-

uations, it was noted that §1401.44 of .

the regulations does not offer any guid-

ance as to what persons come under the

classification of “gualified personnel.”
“Qualified personnel” under section

408(b) (2) (B) of the act epplies prin-

cipally to two groups. The first group in-
cludes personnel making management
or financlal audits and program evalua-
tions. Except in special circumstances,

these functions would be performed only .

by Federal, State, or local governmental
licensing, regulatory, or accrediting
agencies which have oversight or other
official responsibility with respect to such
functions. The second group Includes
personnel conducting scientific. research
or evaluations. ‘This group would include
principally individuals, groups or organi-
zations having primary responsibility for
the collection, evaluation, and dissemi-
nation of information in connection with
a scientific or program evaluation study
for which actual drug ebuse data is
needed. Paragraph (b) has been added
to §1401.44 to deflne “qualified person-
nel” as used in section 408(bh) (2) (B).

12, Disclosure to Stale agencies as re-
quired by statute. Several comments have
been made that State statutes, In many
instances, require a disclosure to the
State Public Health Department or other
State boards or agencies to carry out

_some local policy objective, such as a
check on doctors to determine possible
abuse In the treatment of drug addicted
patients. Apparently, some doubt has
been expressed that section 408 and the
regulations do not cover this situation.
Attention is directed to § 1401.44 which
authorizes disclosure without the con-
sent of a patlent to guallfied personnel
for purposes of conducting scientific re-
search, management audits, financlal
audits, or program evaluations. To the
extent that personnel of State agencies
or boards are serving some legitimate
objective related to one of the purposes
indicated in this section, disclosure to

.such personnel would seem to come

within the intent of section 408(b) (2} (B) . .
of Public Law 92-255 and §1401.44

of the regulations. Attention 15 spectfl-

cally invited, however, to the fact that . -
section 408(b) (2) (B) protects the pa- ~

tient in that any quallfied personnel re-
celving patient information is prohibited
from disclosing, directly or indirectly,

- the identity of any individual patient.

If any State law provided otherwise, the
Federal policy as set forth in section
408(b) (2) (B)

meet the qualifications test by reason of
conducting scientific research, manage-
ment or financlal audits or program eval-
uations and they remsin subject to the
policy in section 408 with respect to fur-
ther disclosure, in most instances dis-
closure to such personnel is authorized.
However, a program director need not
authorize a disclosure under section 408

would prevail. Conse- . -
quently, if the State personnel involved

J——
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ity are respected. It is believed, there-
fore, that a reasonable interpretation of
this section will accommodate most prob-
lems that might arise thereunder and
therefore no changes are being made at
this time. ’ - .
13. Disclosure in court proceedings—
court orders. Beveral questions have been
ralsed regarding disclosures in court pro-
ceedings and the procedure and authority.
for making such disclosures In certain
situations. . - S )
{a) One comment referred to a situ-
ation in which the drug addiction of the
hushand was a ground for divorce and
therefore was relevant to a proceeding
for divorce initiated by the wife. Assum-
ing other evidence is not avallable, the
proper procedure in such a case would be
to obtain a court order under section
408(h) (2) (C) based upon a showing of
good cause, This would be done under
§ 1401.72 of the regulations and the court
should be asked to receive the evidence
in camera.

(b Another question related to the

lack of a reguirement of notice to the
patient and an opportunity to participate

In & court proceeding under section 408,

() (2)(C) of the act. This gquestion
ralsed the Issue that due process should
require an opportunity to participate in
what may be a critical stage of a crim-
inal proceeding, otherwise the proceed-
ings would be ex parte with only the
applicant and the judge present. The
further comment is made that the regu-
lations contain ne definitional guidance
as to what constitutes the “public inter-
est” in the granting of a court order and
recommends that more specific guidance
be included in any revision of the regu-
Tations. Attention.is Invited to § 1401.72
which sets forth information which
should be included In an application for
a court order under section 408(b) (2) (C)
of the act. This information is intended
to assist the court in making a finding
as to whether disclosure in any particular
case would be in the public interest. Until
there is compeling evidence of a need to
provide further clarification, the Special
Action Office deems it undesirable to
make additional changes on these points.

{c) A related comment suggests that
section 408 requires that the court con-

sider the possible injury to the patient

and to the physician-patient relationship
in any proceeding to determine whether
an order should be granted in the public
interest. It 1s indicated that in any such
proceeding the identity of the patient wiil
be disclosed and information concerning
him as a patient will be the subject of
discussion at the hearing and conse-
quently in effect would constitute a dam-
aging disclosure in violation of the intent
of section 408. This I8 a valid comment
but it assumes that the patient’s identi-
fication will be disclosed at the hearing.
Counsel, as well as the court, should be
alerted to the dangers of such disclosure

In order to avoid the identification of a .

specific patient as the subject of the hesr-
ing. This can be done hy an agreement
between counse]l and the court that the
patient’s name will not be identified in

P 2 eI eRTAET RN

should be made in camera and the record
sealed. = .. . . .

In view of the foregoing recommenda-
tions, it s hereby found that good cause

exists to make the amendments in the . ~
regulation as described above. It 1s hereby
determined that good cause exists to.

make these amendments effective im-
mediately, that such amendments con-
stitute interpretative rules within the
meaning of section 553(h) of tHle 5,
United States Code, and accordingly that
notice and publi¢ procedure thereon prior
to their effectivenéss are not required by
law. Therefore, it is ordered that title.
21, Chapter III, Part 1401 of the Code
of Federal Regulations be amended ac-
cordingly and as amended will read as
hereinafter set forth, effective upon pub-
lication in the FEpERAL REGISTER,

By order of the Director of the Special
Action Office for Drug Abuse Prevention
November 29, 1973,

Grasty Crews II,
General Counsel.
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140161 Relationship of section 408(b)(2)
{C) to other provisions of section
408 and to other legislation gen-
erally, .
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Vi)
SO RIS ctions a3, 2ar
nder sections 213, 221,
22, and 408 of the Drug Abuse Office and
Treatment Act of 1972 (Public Law $2-2b5;

21 U.B.C. 1122, 1181, 1132, and 1175), and
other relevant provisions of law.

GENERAL PROVISIONS
§ 1401.01 Definitions, -

For the purposes of this part, the fol-
lowing words shall have the meanings
Indicated:

{(a) The term “Act” means the Drug
Abuse Office and Treatment Act of 1972
(Publie Law 92-255) including such
amendments thereto as may be in effect
at the time the provision referring to it
is applied.

(b) The term “Director” means the
Director of the Special Action Office for
Drug Abuse Prevention,

{¢) The term “drug abuse prevention
Tunctfon” means any program or activity
relating to drug abuse education, train-
Ing, treatment, rehabilitation, or re-
search, and Includes any such function
even when performed by an organization
whose primary mission is in the fleld of
drug trafic prevention functions (as de-
fined in 21 U.S.C. 1103(c)), or is unre-
lated to drugs. o

{d) The term *“drug abuse prevention
function authorlzed or assisted under any
provision of the Act or any act amended
by the Act” means any drug abuse pre-
vention function— -

(1) Which is conducted or supported,
In whole or in part, by any department,
agency, or instrumentality of the
United States, or

(2) For the lawful conduct of which
in whole or part any Hcense, permit, or
other authorization is required to be
granted by any department or agency of
the United States. :

(e) The term “patient” means any
person who 1s eor has been Interviewed,
examined, dlagnosed, treated, or re-
habilitated in connection with eny drug
abuse prevention function and includes
any person who, after arrest on a crimi-
nal charge, 1s interviewed and/or tested
In connection with drug abuse prelimi-
nary to a determination as to eligibility
to participate in a drug abuse prevention
program with the approval of the court.

() The term “governmental person-
nel” means -those persons who are em-
ployed by the U.B. Government, by any
State government, or by any agency or
political subdivision of either, and in-
cludes Veterans Administration person-
nel as described In § 1401.23(b).

(g) The term “medicsl personnel” in-
cludes physicians, nurses, psychologists,
counselors, social workers, and support~
ing administrative, fnancial, clerical,
and technical personnel.

(h) The term “records” as used ix sec-
tlon 408(a) shall include communica-
tions and other information, whether
recorded or not, relating to the identity,
dlagnosis, prognosis or treatment of &
patient.

§1401.02 Applicability. =~

(8) Except as provided in paragraph
@) of this section, this part applies to
records or any part thereof made on or
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diagnosls, prognosls, or treatment o y
patient which are maintained in connec-
tion with the performance of any -drug
abuse prevention function suthorized or
assisted under the Act or any act
amended by the Act. This part applies
also to records maintained for patients
actively participating in -a treatment
program prior to March 21, 1972 where
such prior treatment is part of one con-
tinuous treatment actlvity still subsisting
on that date, . .

(b) The provisions of section 408 of
the Act (31 U.S.C. 1175) and the re-
malning provisions of this part do not
apply to any interchange of records en-
tirely within the Armed Forces, within
those components of the Veterans Ad-
ministration furnishing health care to
veterans, or between such components
and the Armed Forces, but otherwise
such section and this part apply to any
communication to or from any person
outside the Armed Forces of such com-
ponents of the Veterans Administration.

§ 1401.03 Gencral rules regarding con-
fidentiality.

Records of the identity, dlagnosls,
prognosis, or treatment of any patlent
which are maintained in connection with
the performance of any drug abuse pre-
vention function shall be confidential,
mey be disclosed only as authorized by
this part, and may not otherwise be di-
vulged in any clvll, criminal, adminis-
trative, or legislative proceeding con-
ducted by any Federal, State, or local
authority, whether such proceeding 1s
commenced before or after the effective
date of this part.

§ 1401.04 Incompelent or deccased pa-
tients.

In any case in which disclosure is au-
thorlzed with the consent of the patlent,
such consent may be glven by a guardian,
conservator, or other court-appointed
designee in the case of an incompetent
patient, and by an executor, adminis-
trator, or other personal representative
in the case of a deceased patient.

§ 1401.05 Security precautions

(a) Appropriate precautions should be
taken for the security of records to which
this part applies. The succeeding para-
graphs of this section set forth examples
of such precautions, but these should be
added to or may be modified in the light
of individual circumstances. :

(b) The flle of each patlent main-
tained In connectlon with the perform-
snce of any drug abuse prevention func-
tion should be marked “Confidential
Patient Information,” as should any rec-
ord ldentifying an individual as a drug
abuse patient, including photographs,
fingerprints, reports of skin abrasions
indicating drug use, or other documenta-
tion of patient identification.

(¢) Each file drawer, cabinet, or other
container in which such files are kept
should be conspicuously labeled with
a cautionary statement such as the.
following*

easecR04/06/ B8==CIAROPYS-0

Any unsuthorized disclosure
is & Federal offense.

§ 1401.06 Extent of disclosure; ,

Any disclosure made under this part,
whether with or without the patlent's
consent, shall be limited to information

necessary in the light of the need or
! patient’s drug abuse record is relevant

.

DiscLosURES WITHOUT COURT AUTHORIZA= .

purpose for the gllsclosure.’

TION AND WitH CONSENT OF PATIENT |
§1401.21 Formof consent. ..

(2) Where disclosire is authorized
with the consent of the patient, such

consent must, except as otherwise pro-.

vided, be In writing and signed by the
patient. Such consent must state-—

(1) The name of the person or or-
ganization to whom disclosure s to be
made,

(2) The specific type of information
to be disclosed, and

(3) The purpose or need for such
disclosure. T

§ 1401;122 Disclosure to medical person~
nel.

With the patient’s consent, disclosure
to medical personnel is authorized for
the purposes of diagnosis or treatment.
The consent must be in writing and In
the form prescribed in § 1401.21, All med-
jcal personnel to whom disclosure is
made shall be subject to all of the rules
on confidentiality as set forth in this
pam . et ® fowe L B

§ 1401.23 Disclosure 10 gbvcrnmenlal
personnel for purpose of obtaining
benefits. S *

(a) Benefits generally. With the writ-
ten consent of a patient, disclosure is
authorized to governmental personnel
for the purpose of obtaining benefits to
which the patient is entitled. For the
purposes of this section, benefits to
which a patient is entitled Include, but
are not limited to, any welfare, medicare,
or other public financial assistance au-
thorized by Federal, State, or local law,
the suspension of prosecution, the grant-
ing of probation or parole, public pension
or retirement benefits, and any other
beneflt conferred by lawful authority.

{b) Veterans benefits. Disclosure may
be made to Veterans Administration per-
sonnel for the purpose of determining &
patient’s eligibllity for hospitallzation,
pension, or other veterans' benefits. For
the purpose of this section, Veterans
Administration personnel includes any
personnel (whether or not employed or
compensated by the Veterans Adminis-
tration) authorized by the Veterans Ad-
ministration to assist patients in the
preparation and submission ©f thelr
claima. ]

(¢) Welfare benefits. Where {reatment
for drug abuse has been made a condi-
tion to the granting or continuation of a
welfare or other public benefit, disclosure
is authorized to governmental personnel
responsible for the administration or de-
termination of such benefits.

0D SRR POORONRE A ocecdings.

In any proceeding before & court, an ad-
ministrative tribunal, or other govern-
mental body or official having authority
to approve or disapprove, or to recom-
mend approval or disapproval, of =
claim or other benefit to which & patient
“is entitled and all or some part of such

and necessary to the determination of
such claim or other benefit, such patient
may consent o, and authorize the dis-

* . glosure of such record or portion thereol

deemed necessary to support such claim

“or benefit. When any such disclosure is
authorized, the court, administrative
_tribunal, or other governmental body or
official should be alerted as to the need
to maintain confidentiality and to avoid,
to the extent practicable, any further
disclosure of the record or the patient's
identification.

§ 1401.24 Disclosure in connection with
parole, probation, or suspension of
prosecution. L

(a) In the case of a drug abuser
charged with a criminal offense or who
is subject to parole or other probationary
action and who has agreed to particlpats
in a drug abuse prevention treatment
program 85 a condition of release from
confinement or as & condition to the
dropping, deferral, or suspension of
charges or judgment, disclosure of such
person’s treatment records In connection
with such program is authorized if the
patient consents in writing to participate
in such program and consents to dis-
closure In accordance with ¥ 1401.21.

{1 Disclosure pursuant to this sec-
tion shall be limited to the patient's
attorney and to governmental personnel
having responsibility with respect to the
prosecution of the patient or for super«
vising his probation or parole.

§ 1401.25 Dis('];)sure to legal counsel

{a) In any situation in which disclo-
sure is permitted with the patient’s con-
sent for one or more of the authorized
purposes as stated in this part and the
patient has secured the advice of legal
counsel, disclosure may be made to the
patient’s attorney upon the written ap-
plication of the patient endorsed by the
attorney. C

(b) In any situation in which a pa-
tient seeks the advice of legal counsel
on the question of walving confiden-
tiality, disclosure is authorized to the
extent necessary to render such advice,
if written application for such disclosure
1s made by the patient and endorsed by
the attorney.

§ 1401.26 Evaluation in connection with
: rehabilitation. :

{(a) Whenever a patient or former pa-
tient has heen employed or is seeking em-
ployment and such employment 15 con-
ditioned upon his status or progress in a
sdreatment program, an evaluation of
such status or progress by qualified
medical personnel may be furnished to
responsible employment services, agen-
cles, or employers which have demon-
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former drug sbusers In s drug abuse
treatment or rehabilitation program,
Such organizations, agencles or employ~
ers shall maintain such evaluation as
confidential and shall not disclose any
part therof to any other person or or-
ganization. Any disclosure under this
sectlon shall be subject to all of the fol-
]owlng conditions:

(1) The request for such an evalua-
tion must be in writing and signed by
the patient.

(2) The request must identify the em-
ployer (or official therein) cooperating in
the patient’s rehablilitation program:-

(3) The treatment organization must
verify the authenticity of the request by

telephone or other means of communica-.

tlon and ascertaln the extent that the
information is need to verify the pa-
tlent’s treatment status,

(4) The information shall be limited
to that reasonably necessary In view of
the type of employment involved,

(5) No information may be furnished
by a treatment organization unless the
organization is satisfied on the basls of
past experience or other credible infor-
mation (which may in appropriate cases
consist of a written statement by the
employer) that such information will be
used for the purpose of assisting in the
rehabilitation of the patient and not for
the purpose of identifylng the Individual
as a patlent in order to deny him em-
ployment or advancement because of his
history of drug abuse.

(b) Information in the nature of a
general evaluation of a patient’s present
or past status in & treatment program
may be furnished to members of the pa-
tlent's family if, In the judgment of a
qualified physician or counsellor, such
information would be helpful in treat-
ment or rehabilitation of the patient and
the patient makes & written request for
such information to be furnished.

£ 1401.27 Disclosure for purposes of
collecting health or other insurance
cdaims,

A patient who has entered a drug abuse
prevention program for diagnosis or
treatment may for the purpose of such
diagnosis or treatment Uncluding the
financing thereof) authorize the dis-
closure of information contained in his
record to the extent necessary to sup-
port a claim for payment or reimburse-
ment under a health or other insurance
program carried by or in behalf of the
patient and under which such patlent is
a beneficiary or partleipant. Any such
disclosure shall be limited only to infer-
mation which Ig directly relevant to, and
necessary In support of, a claim for pay-
ment or relmbursement under such
health or Insurance program for the
benefit of the patient and any informa-
tion so disclosed remains subject to all
of the restrictions of this part with re-
spect to any further disclosure.

¢y

PATIENT

§ 1401.41° Dieclosure without consent in
general.

(a) Disclosure of a patient’s records
may be made without the consent of the
patlent and without authority of a court
order as follows:

(1) To medical personnel to meet a
medical emergency; and

(2) Toqualified personnel for purposes
of research, audits, or program eval-
uation,

§ 1401.42 Medical emergency.
Disclosure to medical personnel, either

private or governmental, is authorized

without the consent of a'patient only
when necessary to meet s bons fide
medical emergeney and only to the ex-
tent necessary to meet such emergency.
For the purposes of this section a bona
fide emergency may be considered to
exlst whenever competent medical au-
thority has determined that the life or
health of the patient involved may be
Impaired and medical treatment without
the record could be detrimental to the
patient’s health, Where, for example, &
person s incarcerated and claims to be
4 patlent In & methadone treatment pro-
gram, this clalm may be verified by in-

quiry {0 the treatment center
administering the program or to a reg-
Istry such as is referred toIn § 140143 in
order to avold overdose on the one hand,
or the danger of untreated wlthdrawal
on the other,

§ 1401.43 Records maimnmed ln con-
nection with chemotherapeutic treat-
ment.

The communication of information re-
lating to patient identity and dosage be-
tween or among programs approved by
the Commissioner of Food and Drugs
pursuant to § 130.44 of this title, or be-
tween such programs and & registry
serving them, shall not be considered as
a disclosure in violation of sectlon 408(a)
of the Act (21 U.8.C. 1175(n) ), but any
such information received by any such
registry shall be fully subject to section
408 ol the Act and o the provisions of
this part.” :

§ 1401.44 Beseudn, zudits, and program
evaluation. -

(a) Disclosure without consent is au-
thorized to qualified personnel for the
purpose of conducting sclentific re-
search, management saudits, financial
audits, or program evaluation, but such
personnel may not identify, directly or
indirectly, any individual patient in any
report of such research, audit, or eval-
uation, or otherwise disclose patient
identitles in any manner. Information
50 obtained may be used in enforcing
lawful requirements imposed with re-
spect to the operation of treatment pro-
grams employing controlled substances,
but section 408(¢) of the Act (21 U.B.C.
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any criminal charges ageinst a patient
or to conduct any ivestigation of a
prticnt, except as authorized under a
court order granted under section 408
MO (21 U.B.C. 1175(b) (22 (T)),
As used In this section, the term “quali-
fied personnel” means persons whose
iraining and experience are appropriate
to the nature of the work in which they
are engaged, and who are performing
such work with adequate administrative
safeguards ngalnst unanthorized dis-
closures.
CRIMINAL PENALTIXS

§ 1401.51 Penalty for unauthorized dis-
closure.

Subsectlon (e) of sectlon 408 of the
Act (21 U.8.C. 1175) provides that ex-
cept as authorized under subsection (b)
of that section, any person who discloses
the contents of any record referred to in
subsection (a) of that section shall be
fined not more than $500 in the case of &
first offense, and not more than $5,000
in the case of each subsequent offense.

INTERPRETATION OF SECTION 408(b) (2) (C)
IN RELATION TO OTHER LAws

§ 1401.61 Relationship of section 408
(b)( ){C) to other provisions of
section 408 and to other legistation
generally,

Section 408(b) (2)(0) of the Act (21
USB.C. 1175 {2)(C)) empowers the
courts, In appropriate circumstances, to
authorize disclosures which would other-
wise be prohibited by section 408(a).
Both the positioning of this authority
in the bill as initially passed by the Ben-
ate and the explicit erossreference in sec-
tion 408(a) of the final Act make clear
the congressional intent that section 408
(b) (2) (C) operate as 8 mechanism for
the relief of the 408(a) strictures and not
as an affirmative grant of jurisdiction to
authorize disclosures prohibited by other
provisions of law, whether Federal or
State. By the same token, it should be
noted that the authority which section
408(b) (2) (C) of the Act (21 U.8.C. 1176
(b) (2)(C)) confers on courts to issue
orders authorlzing the disclosure of rec-
ords applies only to records referred to
in section 408(a) (21 U.B.C. 1175(a) )—
that is, the records maintained by op-
erating treatment or research programs,
and not to secondary records generated
by the disclosure of the 408(a) records
to researchers, auditors, or evalustors
pursuant to section 408(b) (2) (B).

§ 1401.62 Scope of orders; relationship
to confidentiality provisions of Pub-
lic Law 91-518.

() Il is abundantly c]ear that section
408(b) (2) (C) was not intended to confer
jurisdiction on any court to compel dis-
closure of any information, but solely to
authorlze such disclosure. An order or
provision of anorder based on some other
authority, or a subpoens, or other appro-




/

-

maintalns records subject to section 408
(a) of the Act is merely requested, or 1s

even served with e subpoena, to disclose ’

information contalned thereln which s
a type whose disclosure 1s not suthorized
under section 408 of the Act or any of the
foregoing provisions of this part, he
must refuse such a request unless, and
until, an order is issued under section
408¢h) (2)(C). Such an order could au-
thorize, but could not, of its own force,
require disclosure. If there were no sub-
pena or other compulsory process, the
custodien of the records would have the
discretion as to whether to disclose the
information sought unless and until dis-
closure were ordered by means of appro-
priate lezal process, the authority for
which would have to be found in some
source other than section 408 of the Act.,
This result is compelled by the language
of sectlon 408(b) (2) itself, The words
used, “the content of such record may be
disclosed * * * if authorlzed by an appro-
priete order” are too explicit and too well
established as words of art to be Inter-
preted as meaning “the content of such
record shall be disctosed if required by an
appropriate order.”

(1) (1) This Interpretation of the
permissible scope of a 408(h) (2) (C? or-
der is not only appropriate in the light
of the purposes, languege, and legislative
history of the Actin which it appears, but
alsp is necessary in order to harmonige
that section with other legislation deal-
ing with & narrower aspect of the same
subject matter. By sections 3(a) and 502
(© of the Comprehensive Drug Abuse
Control and Treatment Act of 1970 (43
U.8.C. 242aa); 21 U.8.C. 872(¢)), Con-
gress conferred on the Secretary of
Health, Education, and Wellare and on
the Attorney General, respectively, power
to authorize persons engaged in drug
research to withhold names and other
identitying characteristics of persons
who are the subject of such research,
and expressly provided that when such
authority hes been obtained, its holder
may not be compelled to disclose identi-
fying information “In any Federal, State,
or local civll, criminal, administrative,
legislative, or other proceedings * * * "

(2) I section 408 of the 1972 Act were
to be interpreted as an Independent grant
of suthority to compel testimony, it
would obviously be in direct conflict with
the provisions of the 1870 Act discussed

Y

" .

for the purpose of treating opiate addlc-
tion on a longer-range basls Is classified
a8 an experimental drug which may not
be administered except in connectlon
with research. Nothing in either the lan-
guage or the legistative history of the
Act indicates any Intent on the part of
Congress to amend the provisions of
the 1970 Act or to reduce the protection
which can be afforded under them. Since
the language of sectlon 408 permifs, if
it does not require, a construction which
harmonizes with the 1970 Act, it clearly
should not be construed to authorize
a court order in derogation of any exer-
cise of the authority of the Secretary of
Health, Education, and Welfare under
section 242a(a) of title 42, United States
Code, or the Attorney General under
section 872(c) of title 21, United Statex
Code. ’ -
INTERPRETATIVE (JUIDELINES FOR APPLICA~
TIONS AND ORDERS UNDER SECTION
408(b) (2) (OC)

§ 1401.71 Applications for orders should
be restricted to records of specified

_ patients,

Section 408(b) (2) (C) empowers courts
of competent jurisdiction to authorize
disclosure only on a showing of good
cause, That section expressly provides
that in assessing whether good cause
exists, the court must welght the publie
interest and the need for disclosure
against the injury (a) to the. patient,
(b) to the physiclan-patient relation-
ship, and (¢) to the treatment services.
Because these factors can only be
welghted with respect to the particular
patient involved, any sapplication for
such an order should relate only to the
records (or a part thereof) of a specific
patient and should Include an identifica-
tlon of the patient and an indication
whether the application is being made
with or without his consent. This con-
clusion 18 buttressed by the form of sec~
tion 408, which appears to have been
deliberately cast in terms of the indi-
vidual patlent, e.g. sectlon 408(b)(1),
“7f the patient * * * gives his written
consent * * *.” and 408(b) (2), “If the
patient * * * does not give his written
consent * * *”, suggesting an intention
that the disclosure order be Nmited fo
the records of a particular patlent who
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§ 1401.72 I “ormation which should be
, furnished in support of applicatjon.

In those cases in which an application

" is not made by or with the consent of

the patient, or is not jolned In or con-
sented to by the person or organization
responsible for the records to which it
relates, the Act implicitly requires that
such application be supported by ade-
quate information to enable the court to
make the following Andings:

{a) The nature of the public interest

‘that would be served by granting the

application; - .

(b) Any =actusl or pofential Injury,
elther economic or soctal, that could re-
sult to the patient or to the relationship
of the patient to his physiclan;

(c) The effect that an order of disclo-
sure would have on the administration
of the drug-abuse prevention program;
and '

(@ A clear showing that the Interests
of the public are substantial in relation
to possible injury to the patlent or to the
patient-physician relationship.

§ 1401.73 Suggested safeguards ‘néainst
unnecessary disclosures,

Section 408(b) (2) (C) impliciily nega-

tives any court order requiring unlimited
disclosure when limited disclosure would

‘serve the purpose. It states that “in de-

termining the extent te which any dis-
closure of all or any part of any record
18 necessary,” the court 18 required to
impose appropriate safeguards sgainst
unauthorized disclosure. To facilitate
compliance with this requirement, it
would be within the intent and spirit of
this provision of section 408 that any
such court order:

(a) Limit disclosure to those parts of
the patlent’s record deemed essential to
fulfill the objective for which the order
was granted;

(b) Limit disclosure to those persons
whose need for the Information is the
basis for the order; :

(¢) Require, where appropriate, that
all Information disclosed be held in
camera; and

(d) Include any other appropriate
measures to keep disclosure to 8 min-

imum, consistent with the protection of .
the patlent, the physician-patient rela-.

tionship and the administration of the

‘drug abuse prevention program.’
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